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 Introduction 
 

Part One addressed leave for calls to active service and military training activities. Part 

Two discusses the rights and obligations of returning reservists. 

 

This article is not intended to replace any of the many informative government and 

private publications and websites that discuss the rights of returning reservists. For 

example, the U.S. Dept. of Labor has published Veterans‟ Employment and Training 

Service Rules and Regulations, 20 CFR Part 1002 (2005). 

 

 Return to civilian employment 
 

 Seniority rights 
 

Federal law protects a reservist‟s seniority rights during periods of military leave.   

http://www.aele.org/
http://www.aele.org/law/index.html
http://www.aele.org/Seminars.html
http://www.aele.org/law/2011all05/2011-05MLJ201.pdf
http://www.dol.gov/vets/programs/userra/Final_USERRA_Poster.pdf
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However, seniority does not include military service before an employee was hired.  

Lopez v. City of Shreveport, #16,180, 449 So.2d 1184 (La. App. 1984). 

 

 Veterans’ preference laws 
 

Military service often provides applicants and promotional candidates with extra points 

or an outright preference. Some statutes or civil service rules require that the applicant 

serve during a period of conflict, but others do not. 

 

Women have complained that such laws favor a disproportionate number of males. One 

of the lawsuits reached the U.S. Supreme Court.  Over a twelve-year period, a female 

Massachusetts state employee failed to get better jobs because she was ranked below 

male veterans who had achieved lower test scores. Under the preference statute, all 

veterans who qualify for state civil service positions must be considered for appointment 

ahead of any qualifying nonveterans.  

 

When the litigation was commenced, more than 98% of the veterans in Massachusetts 

were male; less than 2% were female. A three-judge federal court declared the statute 

unconstitutional and enjoined its operation. The panel found that, while the goals of the 

preference were legitimate and the statute had not been enacted for the purpose of 

discriminating against women, the exclusionary impact upon women was so severe as to 

require the State to further its goals through a more limited form of preference.  

 

The Supreme Court was sympathetic, but upheld the statute: 
 

“Veterans‟ hiring preferences represent an awkward – and, many argue, unfair – 

exception to the widely shared view that merit and merit alone should prevail in 

the employment policies of government. After a war, such laws have been enacted 

virtually without opposition. During peacetime, they inevitably have come to be 

viewed in many quarters as undemocratic and unwise.   
 

Absolute and permanent preferences, as the troubled history of this law 

demonstrates, have always been subject to the objection that they give the veteran 

more than a square deal. But the Fourteenth Amendment cannot be made a refuge 

from ill-advised laws.”  Personnel Admin. of Massachusetts v. Feeney, #78-233, 

442 U.S. 256 (1979). 

 

http://scholar.google.com/scholar_case?case=1441643464577477154&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://supreme.justia.com/us/442/256/case.html
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State and local preference laws can lawfully reject duty in a National Guard component. 

Gaines v. City of Rockford Fire & Police Cmsn., #78-16, 71 Ill.App.3d 64, 389 N.E.2d 3 

(1979); Herbert v. Fire and Police Cmsnrs. of Rolling Meadows, #80-1976, 97 Ill.App.3d 

1138, 423 N.E.2d 1298 (1981). 

 

 Military incurred disabilities 
 

Employers are not required to rehire an employee with a military service-related 

disability if management has made reasonable efforts to qualify the employee for a 

promoted or previous position, and if reemployment would impose an undue hardship on 

the employer. 38 U.S. Code §4312(d)(1)(B). 

 

Several questions have arisen in regard to this section of the USERRA. 
 

1. What if the disability is mental, not physical?  What about POST or agency 

requirements that a person on leave for more than 90 days pass a Fitness For Duty 

Exam (FFDE)? 
 

2. If a returning veteran is physically or mentally unable to return to a civilian job, is 

the agency‟s health plan liable for long-term disability benefits? If so, must the 

agency‟s plan pay for job-related benefits, which are usually greater? 

 

Federal law makes it clear that employees must be treated as if they had no break in 

service while on military leave. For employees who are reemployed, the military service 

is to be treated as service with the employer for purposes of pension vesting and benefit 

accrual, and employees cannot be required to re-qualify to participate in a pension plan. 

38 U.S. Code §4318. 

 

Between Sep. 11, 2001 and Nov. 2005, approximately 800 NYPD officers were called up 

for military duties. Returning veterans must meet the same requirements as NYPD 

officers who leave and return for other reasons. This includes a debriefing with a staff 

psychologist and a two-week training course for firearms requalification. 
[1]

 Other major 

cities have similar requirements. 
[2]

   

 

A prominent military psychologist has cautioned: 
 

“Just because officers have been deployed does not provide them with predisposition 

for problems.  Street officers approach the deployed environment with more tools and 

http://il.findacase.com/research/wfrmDocViewer.aspx/xq/fac.%5CSAC%5CIL%5C1979%5C19790419_0000597.IL.htm/qx
http://www.law.cornell.edu/uscode/uscode38/usc_sec_38_00004312----000-.html
http://www.law.cornell.edu/uscode/uscode38/usc_sec_38_00004318----000-.html
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skills than the typical soldier.  They are used to functioning in an environment where 

you don‟t know who might and might not be „the bad guy‟.” 
[3]

  

 

What if a veteran declines to participate in a psychological session, regardless of whether 

it is styled a fitness examination or “confidential” employee assistance interview? 

 

The Sixth Circuit U.S. Court of Appeals challenged the process of re-employment of 

returning veterans in the Nashville Metro police department: 
 

“It is of no consequence here that Metro believes it is obligated to „ensure that 

each and every individual entrusted with the responsibility of being a Metropolitan 

Police Officer is still physically, emotionally, and temperamentally qualified to be 

a police officer after having been absent from the Department.‟ In USERRA, 

Congress clearly expressed its view that a returning veteran‟s reemployment rights 

take precedence over such concerns. … 
 

“Furthermore, Congress recognized USERRA would limit the ability of employers 

to rescreen returning veterans, but still chose to make this the general rule under 

USERRA.” 

 

The appellate panel went on to note that the Congress created limited exceptions to the 

reinstatement rule for the CIA, FBI and NSA, 38 U.S. Code §4315.  They added that a 

returning veteran is not required to make any showing of discrimination in order to 

sustain his reemployment claims. Petty v. Metro. Govt. of Nashville-Davidson County, 

#07-5649, 538 F. 3d 431 (6th Cir. 2008). 

 

Although a few military service members are passionate about protecting their rights, 

most will comply with re-entry procedures without a complaint.  But what if, during a 

confidential employee assistance interview, a returning veteran makes statements 

inconsistent with his or her employment as a police officer?  

 

The same question arises if statements of concern are made during a post shooting 

interview. A recent article in The Police Chief noted: 
[4]

 
 

“Police executives have a legal duty to ensure that police officers under their 

command are mentally and emotionally fit to perform their duties, and failure to 

do so can result in significant civil liability and serious consequences to citizens, 

other officers, and an employing agency‟s reputation. … 

http://www.law.cornell.edu/uscode/38/usc_sec_38_00004315----000-.html
http://scholar.google.com/scholar_case?case=12622917757511493459&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://policechiefmagazine.org/magazine/index.cfm?fuseaction=display_arch&article_id=2291&issue_id=12011
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“The employer‟s duty to ensure a psychologically fit workforce ... must be 

balanced by the public‟s interests and the employee‟s constitutional, civil, and 

property rights and interests. … 
 

“Given the broad legal recognition of an employee‟s right to privacy, a mental 

health professional in this position must limit the unauthorized disclosure of 

confidential health information to a recommendation that the employee should or 

should not return to field duty. Moreover, since such a policy provides an 

exception to privileged communication, the intervener is ethically bound to inform 

the officer of the exception and limit to confidentiality at the outset of the 

intervention.  (Italics added). 

 

The solution favored by many police psychologists is that while the content of any 

professional conversations with a returning veteran must be kept confidential, there is a 

higher duty to notify management if an officer is psychologically unfit to return to field 

duty.  In such instances, the officer must be rehired and assigned to administrative duties, 

even in agencies too small to have a permanent light duty or administrative position – at 

least during the initial twelve-month period protected by the USERRA. 

 

Managerial good judgment is not always rewarded because of the USERRA or state laws. 

Even the pretrial suspension of a police officer who was accused of a felony was found to 

be a violation of state veteran‟s protection laws. Kurtz v. City of Apple Valley, #50055, 

290 N.W.2d 171 (Minn. 1980). 

 

 Disability pension eligibility 

 

If a veteran returns with a disabling injury, and qualifies for ordinary disability benefits, 

the pension fund may lawfully deduct amounts for any federal benefits the disabled 

employee receives.  

 

The offset does not violate the Americans with Disabilities Act. Brown v. City of Los 

Angeles, #06-55699, 521 F.3d 1238, 20 AD Cases (BNA) 807, 2008 U.S. App. Lexis 

7650 (9th Cir.). 

 

The removal of an employee for medical reasons does not automatically qualify him or 

her for disability retirement benefits. There are two determinations, made by different 

decision-makers.  They do not need to apply the same qualifications or standards.  State 

http://scholar.google.com/scholar_case?case=11649222113420286325&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://caselaw.findlaw.com/us-9th-circuit/1422595.html
http://caselaw.findlaw.com/us-9th-circuit/1422595.html
http://caselaw.findlaw.com/us-9th-circuit/1422595.html
http://www.supremecourt.ohio.gov/rod/docs/pdf/10/2007/2007-ohio-2332.pdf
http://www.supremecourt.ohio.gov/rod/docs/pdf/10/2007/2007-ohio-2332.pdf
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ex rel. Grien v. Ohio Hwy. Pat. Retir. Sys., #06AP-506, 171 Ohio App.3d 406. 2007 Ohio 

2332. 870 N.E.2d 1214 (10th Dist. 2007).  

 
 Arbitration of disputes 
 

Even in military leave disputes, courts are likely to uphold mandatory arbitration 

agreements and arbitral awards. 

 

In Indiana, a federal court concluded that a military reservist was bound by an agreement 

to arbitrate all employment-related claims, including discrimination or retaliation arising 

from his military service. The USERRA does not prohibit arbitration and the Congress 

has declined to create bars to arbitration in other statutes. Kitts v. Menards, #3:2006-cv-

00708, 519 F.Supp.2d 837, 2007 U.S. Dist. Lexis 73052 (N.D. Ind.). 

 

Likewise in Michigan, a federal court held that USERRA‟s preemption provision does 

not bar arbitration, and an employee who uses an internal grievance system to complain 

that a city failed to properly credit his military service toward his retirement benefits is 

bound by an arbitration award favoring the city. Klein v. City of Lansing, #5:06-CV-142, 

2007 WL 1521187, 2007 U.S. Dist. Lexis 36825 (Unpub. W.D. Mich.). 

 

The Fifth Circuit has ruled that a Marine Corps reservist who claimed that he was fired 

after he was sent to Iraq had to arbitrate his wrongful termination claim. The USERRA 

does not override the Federal Arbitration Act. Garrett v. Circuit City Stores, #04-11360, 

449 F.3d 672, 2006 U.S. App. Lexis 11755, 179 LRRM (BNA) 2780 (5th Cir. 2006). 

 

The Sixth Circuit also has enforced an arbitration clause. Landis v. Pinnacle Eye Care, 

#07-6204, 537 F.3d 559, 2008 U.S. App. Lexis 17055, 2008 FED App. 0285P (6th Cir.). 
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 Selected military deployments since 1990 
 

1990 - Kuwait, Operation Desert Shield 

1991 - Iraq, Operation Desert Sword/Desert Storm 

1996 - Bosnia, IFOR (NATO Implementation Force) 

1999 - Kosovo, Operation Allied Force  

2001 - Operation Infinite Justice (Post 9-11) 

2001 - Afghanistan, Operation Enduring Freedom 

2003 - Iraq, Operation New Dawn/Iraqi Freedom 
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http://policechiefmagazine.org/magazine/index.cfm?fuseaction=display_arch&article_id=2291&issue_id=12011
http://www.eeoc.gov/facts/veterans-disabilities-employers.html
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http://www.ada.gov/servicemembers_adainfo.pdf
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http://www.ncbi.nlm.nih.gov/pubmed/18546756
http://www.ada.gov/cguide.pdf
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